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1. The need for a new offence relating to stalking 
 
People who engage in behaviour constituting stalking in Scotland are currently 
prosecuted under the offence ‘breach of the peace’. The appeal court in Harris 
vs. HMA did however rule last year that in order for the activity to be seen as a 
breach of the peace, it requires a ‘public element’. Since stalking may be 
conducted in private and does as such not have a ‘public element’, Victim 
Support Scotland is delighted that amendments have been made to introduce a 
new offence of stalking in the Criminal Justice & Licensing (Scotland) Bill. Of the 
two different amendments presented to address stalking, we prefer the 
amendment introduced by Rhoda Grant since it is more explicit and straight 
forward, proscribing clearly the conducts covered and defines the impact of these 
conducts on the victim.  
 
2. Name of the new offence relating to stalking 
 
We strongly support Rhoda Grant’s suggestion to label the new offence as 
“stalking”, since this is a well-known term amongst the general public. As Ann 
Moulds from Action Scotland Against Stalking states, “the concept of stalking, 
what it is and what it means already exists within public consciousness”. An 
increasing number of countries are currently developing anti-stalking legislation, 
so we believe this is a good time for Scotland to do the same.  
 
3. Behaviours and conducts covered by the new offence of stalking 
 
The crime of stalking may comprise of behaviours that, by themselves, may not 
be criminal, for instance making phone calls, sending letters etc. Threats may be 
explicit or implicit or conveyed without words. Acts that appear meaningless or 
non-threatening to other people may be terrifying to the victim. Flowers sent to 
the victim’s work – a seemingly non-threatening and often appreciated gesture – 
may make the victim terrified to leave work out of fear that the stalker is waiting 
outside. We find it important to stress that stalking is not always related to 
domestic abuse and the victim may not necessarily have had a relationship with 
the stalker. To understand stalking, attention must be paid to the context of the 
behaviour. Victim Support Scotland is therefore in favour of a clear definition of 
the acts and behaviours covered by the offence, such as the non-exhaustive list 
of conducts introduced by Rhoda Grant in section 6. We find it very important to 
stress that this list is non-exhaustive and that other behaviours can be covered if 
it brings out the same reactions for the victim, listed in section 2(c). Stalking 
affects every part of a victim’s life. It brings fear of random attacks, loss of trust in 
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society and the criminal justice system, long-term distress and frustration. 
Psychological responses may include anxiety, fear and paranoia but also feelings 
of guilt, self-blame, isolation, anger, rage and depression. As such, we believe 
that the definition of “harm” in section 2(c)(i) should be widespread to include a 
wide scope of adverse physical and psychological reactions.  
 
Regarding section 6(c), covering the conduct of “publishing any statement or 
other material”, we believe this conduct should be interpreted widely to include, 
for instance, posting material on networking sites such as Facebook, Bebo and 
Twitter.  
 
Regarding section 6(h), we would like to receive further guidance on what is to 
constitute keeping a person “under surveillance”. We believe this should not only 
cover situations where the accused is using technical equipment, video cameras 
or surveillance software, but also cover instances where the accused observes 
the victim (or any other person) in person.  
 
We are pleased to see that the suggested offence of stalking covers conducts 
where the accused knew or ought to have known (as stated in section 4) that the 
actions were likely to cause harm, apprehension or fear for the victim or any 
other person. We believe this will aim to eliminate the possibility for the accused 
to escape conviction by claiming that he/she was unaware of the impacts of the 
conduct on the victim.  
 
4. Threatening, alarming or distressing behaviour 
 
Although we believe that Rhoda Grant’s amendment is more suitable to tackle 
behaviours and conducts relating to stalking, we do feel there is a need for an 
offence comprising of “threatening, alarming or distressing behaviour”, as 
proposed by the Government. This would be particularly suitable for cases that 
are currently being prosecuted under the offence “breach of the peace” but that 
lack the “public element”, for instance domestic abuse cases that occur behind 
closed doors. Following the Harris case, it has become increasingly difficult to 
raise domestic cases under “breach of the peace” and we are therefore pleased 
to see that amendment 378 intends to create a separate offence without the 
need for a “public element”.  
 
 
Frida Petersson 
Senior Research and Policy Officer 
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